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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



DIANE SANDUSKY 

2707 Barberr\' Lane 
Bowie, MD 20715 

Plaintiff 

V. 

FLOWERS BY JENI, INC. 

5648 3"* Sreei, N.E. 
Wasliington. DC 20041 



SERVE RESIDENT AGENT: 
Business Filings Incorporated 
1015 15"^ Street, NW Suite 1000 
Washington, DC 20005 



Civil Action No. 



BOAZ EREZ 

5648 3"^ Street. N.E. 
Washington. DC 20041 

Defendants. 



COMPLAINT 
(JURY DEMAND) 

Plaintiff. Diane Sandusk>' ("Ms. Sandusky"), by and through her counsel. The 

Rubin Employment Law Firm, P.C.. and James E. Rubin, herein sues defendants. 

FLOWERS BY JENL INC. ("FBJ") and BOAZ EREZ ("Mr. Erez'"). For causes of 

action, Ms. Sandusky states as follows: 

INTRODUCTION 

1 . This is an action for the recovery of unpaid overtime and wages pursuant to the 

Fair Labor Standards Act ("FLSA"). 29 U.S.C. § 201. et. seq.. the District of Columbia 
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Wage and Hour Law, D.C.Code § 32-1001 et. seq., ("D.C. Wage and Hour Law"), the 
D.C. Payment of Wages Act. D.C.Code § 32-1301 ("D.C. Wage Payment Act'"). This is 
also an action for a declaratory judgment to declare that FBI's purported "Employee 
Secrecy and Non-Compete Agreement" is unenforceable. 

JURISDICTION AND VENUE 

2. Subject matter jurisdiction exists in this Court under 28 U.S.C. § 1331 (federal 
question). 

3. Venue is appropriate in this Court under 29 U.S.C. § 1391. 

PARTIES 

4. At all times material herein, FBJ has employed and is employing employees in or 
about its place of business in the activities of its enterprise engaged in interstate 
commerce. Said enterprise is a wholesale flower operation which at all times material 
has had an annual gross volume of sales made or business done in an amount exceeding 
$1,000,000. Therefore, the employees of such enterprise are employed in an enterprise 
engaged in commerce or in the production of goods for commerce within the meaning 
of the Fair Labor Standards Act. 

5. Further. FBJ is and has been at all times material herein an "employer" within the 
meaning of the FLSA. 29 U.S.C § 203(d), the D.C. Wage and Hour Law D.C, D.C. 
Code Sec. § 32-1002. and the D.C. Payment of Wages .Act. D.C.Code § 32-1301(1) 

6. Mr. Erez is the owner of FBJ. He is and has been actively engaged in the 
management and direction of employees, including Ms. Sandusky, at FBJ, including the 
operation of the business and employee pay matters, has possessed and exercised 
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authority and discretion to fix, adjust and determine hours worked and amounts paid 
with respect to employees at FBJ, Mr. Erez is and has been at all times material herein 
an "employer" within the meaning of the FLSA, 29 U.S. C. Sec. 203(d); D.C. Wage and 
Hour Law D.C, D.C. Code Sec. § 32-1002. and the D.C. Payment of Wages Act. 
D.C.Code§ 32-1301(1) 

FACTS 

7. Mr. Sandusky worked for FBJ for seven years as a wholesale flower salesperson. 
Ms. Sandusky is an excellent and hard working employee. Over the years. Ms. 
Sandusky developed an excellent reputation among her colleagues and customers. She 
is known for being a fair, straightforu'ard, honest and ethical salesperson. Ms. 
Sandusky regularly worked more than 40 hours per week, and often worked more than 
80 hours during busy weeks. 

8. In or about September 2005. Mr. Erez purchased FBJ for $750,000. He is FBJ's 
sole owner. 

9. Since Mr. Erez purchased FBJ. its business has decreased and its business 
practices have taken a dowTitum. 

10. For example. FBJ is often unable to obtain flowers to meet its customers" orders. 
To add insult. FBJ fails to give proper credit to its customers or post customer payments 
to their accounts. When a customer discovers FBJ's errors. Ms. Sandusky and FBJ's 
other salespeople lose credibility making it difficult to sell flowers. 

1 1. FBJ also has encouraged its own salespeople to compete for the same customers. 
For example, when Ms. Sandusky quoted a certain price to a customer. FBJ would 
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allow another salesperson to underbid Ms. Sandusky for exactly the same sale. Again, 
this has had the effect of eroding FBJ's credibility in the marketplace. 

12. Despite FBI's many poor business practices, Ms. Sandusky did her best to 
maintain her relationships with her customers and maintain her sales. 

13. FBJ, however, continued to mistreat its employees. It bounced payroll checks on 
several occasions. It failed to pay overtime to its non-exempt employees. 

14. As a result of what appeared to be gross mismanagement by FBJ, beginning in 
September 2005, Ms. Sandusky attempted to negotiate an employment agreement with 
Mr. Erez. Ms. Sandusky wanted to insure that FBJ paid her $800 per week salary and 
that the terms of her employment were documented in a formal agreement. At the same 
time she told Mr. Erez that she intended to leave the company unless it changed its 
practices. 

15. In November 2005, recognizing Ms. Sandusky's value to the company Mr. Erez 
offered Ms. Sandusky a raise to $1000 every week, but asked Ms. Sandusky to sign a 
non-competition agreement. 

1 6. Ms. Sandusky told Mr. Erez that she would not sign such an agreement since it 
would restrict her ability to earn a living in the fliture. 

17. The parties were unable to reach a written agreement. 

18. In the months that followed, defendants regularly docked Ms. Sandusky's pay for 
a variety of reasons, including to penalize her for taking sick leave. 

19. Ms. Sandusky repeatedly complained to Mr. Erez about FBJ's failure to pay her a 
full salary. 
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20. The defendants' conduct led Ms. Sandusky to seek medical assistance for stress- 
related symptoms. When per her physician's orders she request sick leave. FBJ refused 
to approve it and demanded that Ms. Sandusky continue working against her 
physician's advice. Similarly, when Ms. Sandusky requested vacation leave after the 
busy Valentine's Day season, FBJ rejected her request. On another occasion, when Ms. 
Sandusky was recovering from surgery, FBJ docked her pay for taking sick leave. 

21. On or about June 15. 2006. FBJ gave it sales employee a surprise ultimatum: 
either sign an "Employee Secrecy and Non-Compete Agreement" (attached) or be 
terminated on the spot. 

22. The terms of the non-competition are overbroad in attempting to restrict the sales 
staff from working in the wholesale flower industry anywhere in the world for five 
years. 

23. When Ms. Sandusky confronted Mr. Erez about the agreement's terms, he told 
her that: (1) his co-worker Moti Kochlon had intended to quit and Ms. Sandusky had to 
help Mr. Erez save the company; (2) he wanted Ms. Sandusky to sign the agreement in 
the hope that FBJ's other employees, including Mr. Kochlon. would follow her lead; 
and (3) he did not intend to sign the agreement or hold her to the agreement's 
obligations. Mr. Erez told Ms. Sandusky that he intended to destroy his copy of the 
agreement and pretend that it never e.xisted. As stated. Ms. Sandusky had specifically 
rejected FBJ and Mr. Erez's efforts to have her commit to a non-competition agreement, 
at least without significant additional consideration. 

24. Based on Mr. Erez's representations, Ms. Sandusky signed the agreement that 
day. True to his promise, Mr. Erez did not sign the agreement. 
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25. From June 2006 to September 2006, the working conditions at FBJ continued to 
deteriorate. FBJ bounced several more paychecks and continued to dock Ms. 
Saiidusky's pay. 

26. hi September 2006, Ms. Sandusky retained undersigned counsel again to attempt 
again to negotiate an employment agreement with Mr. Erez and FBJ. She again hoped 
to solidify her status with the company and to formalize the temis of her employment. 

27. During the course of those negotiations, on October 20. 2006, Mr. Erez repeated 
that he believed the "Employee Secrecy and Non-Compete Agreement" was void and 
unenforceable. In an effort to entice Ms. Sandusky into staying with FBJ, Mr. Erez 
offered to give Ms. Sandusky an armual commission equivalent to 6% of the gross 
revenue she generated minus the salary FBJ paid to her. The parties agreed to reduce to 
the matter to writing. 

28. On November 8, 2006, when confiroiited with the written terms of what the parties 
had negotiated. Mr. Erez suddenly balked. He now claimed that the "Employee Secrecy 
and Non-Compete Agreement'" was a valid enforceable contract. 

29. Mr. Erez's latest flip-flop was sadly consistent with FBJ's past actions. Mr. Erez 
changed the workplace rules whenever it suited him. 

30. After Mr. Erez refused to sign the agreement the parties had negotiated, Ms. 
Sandusky told Mr. Erez that she would not return to FBJ. 

3 1 . By continuously docking Ms. Sandusky's salary, FBJ failed to pay her on a salar>' 
basis and destroyed any arguments that Ms. Sandusky was an exempt from receiving 
overtime under the FLSA. 
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32. By failing and refusing to pay Ms. Sandusky her earned overtime and wages, 
defendants breached their contract with Ms. Sandusky, violated the Fair Labor 
Standards Act, D.C. Wage and Hour Law. and the D.C. Payment of Wages Act. 

33. There exists an actual controversy as to whether the '"Employee Secrecy and Non- 
Compete Agreement" is an enforceable contract. Ms. Sandusky contends that the 
purported agreement: (a) is an overbroad and otherwise unreasonable restraint of trade; 
(b) fails for lack of consideration: (c) was procured duress, undue influence or fraud: (d) 
is founded upon a mistake of a material fact; and (e) was subject to a novation, 
rescission or termination. Furthennore, assuming a valid contract exists, which it does 
not, defendants' material breach of that contract relieves Ms. Sandusky from further 
performance. 

COUNT I 
(BREACH OF CONTRACT) 

34. Ms. Sandusky adopts and incorporates by reference all averments in the foregoing 
paragraphs. 

35. In exchange for her service, defendants promised to pay Mr. Sandusky a weekly 
salary of $800. 

36. Defendants materially breached their agreement with Ms. Sandusky having failed 
and reftxsed and continuing to fail and refuse to tender to her the full amount of her 
salar>'. 

37. Ms. Sandusky has lost wages as a result of defendants' breach of contract. 
WHEREFORE, Ms. Sandusky demands judgment against defendants in an amount 

equivalent to her unpaid wages, plus interests and costs. 
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COUNT II 
(VIOLATION OF THE D.C. PAYMENT OF WAGES ACT) 



38. Ms. Sandusky adopts and incorporates by reference all averments in the foregoing 
paragraphs. 

39. In exchange for her service, defendants promised to pay Mr. Sandusky a weekly 
salary of $800. 

40. Defendants violated the D.C. Payment of Wages Act by failing and refusing to 
tender to Ms. Sandusky the full amount of her salary. 

41 . Ms. Sandusky has lost wages as a result of defendants' violation of the D.C. 
Payment of Wages Act. 

WHEREFORE, Ms. Sandusky request judgment against Defendants for: 

(1 ) Wage in the amount of the underpayments described above, or in the amount 
detemiined from Defendants' records or aL trial; 

(2) Additional amounts of liquidated damages equal to the back pay amounts 
described above or determined from Defendants' records or at trial, as authorized by 
D.C. Code Section 32-1308; 

(3) Plaintiffs' reasonable attorney fees and costs or this action, as authorized by 
D.C. Code Section 32-1308; and 

(4) Such other further relief as the Court may deem appropriate. 

COUNT HI 
(VIOLATION OF THE FAIR LABOR STANDARDS ACT) 

42. Ms. Sandusky adopts and incorporates by reference all averments in the foregoing 
paragraphs. 
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43. By failing to pay Ms. Sandusky overtime compensation (1 .5. times his regular 
rate of pay) for the overtime work described above. Defendants violated Section 7 of 
the Fair Labor Standards Act. 29 U.S.C. Sections 207. 

44. Defendants' violation of the Fair Labor Standards Act was willful. 
WHEREFORE. Ms. Sandusky request judgment against Defendants for: 

(1) Overtime pay in the amount of the underpayments described above, or in the 
amount determined from Defendants' records or at trial; 

(2) Additional amounts of liquidated damages equal to the backpay amounts 
described above or determined from Defendants' records or at trial, as authorized by 29 
U.S.C. Sec. 216: 

(3) Plaintiffs' reasonable attorney fees and costs or this action, as authorized by 29 
U.S.C. Sec. 216(b); and 

(4) Such other further relief as the Court may deem appropriate. 



COLTNT IV 
(VIOLATION OF THE D.C. WAGE AND HOUR LAW) 



45. Ms. Sandusky adopts and incorporates by reference all averments in the foregoing 
paragraphs. 

46. By failing to pay Ms. Sandusky overtime compensation (1.5. times his regular 
rate of pay) for the overtime work described above. Defendants violated the D.C. Wage 
and Hour Law. D.C. Code Sec. 32-1003. 

47. Defendants' violation of the D.C. Wage and Hour Law was willful. 
WHEREFORE, Ms. Sandusky request judgment against Defendants for: 
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(1) Overtime pay in the amount of the underpayments described above, or in the 
amount determined from Defendants' records or at trial; 

(2) Additional amounts of liquidated damages equal to the backpay amounts 
described above or determined from Defendants' records or at trial, as authorized by 
D.C. Code Sec. 32-1012. 

(3) Plaintiffs' reasonable attorney fees and costs or this action, as authorized by 
D.C. Code Sec. 32-1012: and 

(4) Such other further relief as the Court may deem appropriate. 



COUNTY 
(DECLAR.\TORY JUDGMENT) 



48. Ms. Sandusky adopts and incorporates by reference all averments in the foregoing 
paragraphs. 

49. There exists an actual controversy as to whether the "Employee Secrecy and Non- 
Compete Agreement" is an enforceable contract. Ms. Sandusky contends that the 
purported agreement: (a) is an overbroad and otherwise unreasonable restraint of trade; 
(b) fails for lack of consideration; (c) was procured duress, undue influence or fraud; (d) 
is founded upon a mistake of a material fact: and (c) was subject to a novation, 
rescission or termination. 

50. Furthermore, assuming a valid contract exists, which it does not. defendants' 
material breach of that contract relieves Ms. Sandusky from any further performance. 
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WHEREFORE. Ms. Sandusky seeks a declaratory judgment stating that the "Employee 
Secrecy and Non-Compete Agreement" is not a contract or in the alternative is no longer 
an enforceable contract. 



Resf 



tftilly 




James Edward Rubin. (Bar No. 456945) 

The Riibin Employment Law Firm. PC 

1 1 North Washington Street 

Suite 520 

Rockville. MD 20850 

(301)760 7914 

(301)760 7234 

imbin@rubinemplovmentlaw.com 

Attorneys for Plaintiff 



JURY DEM 



Plaintiff demands a trial by jury on all m 



in this complaint. 
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